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[Summary of the Facts] 

On 1 December 1993, A borrowed 9,200,000 yen from X, and as security for the loan obligation made a promise to X to the effect that A would assign to X all current accounts receivable claims held by A against B, and those to be acquired in future, with default on this same obligation as the condition precedent. A and X agreed that, in the event of fulfillment of the above condition precedent, X would send to B a written notice of the assignment and receipt of the claim, prepared and issued by A in advance and jointly signed by A and X.

On 20 and 21 December 1993, A dishonored a negotiable instrument and this meant a suspension of banking transactions and that A failed to repay funds due to X on 20 December. X then sent written notice of the assignment and receipt of the claim jointly signed with A to B on 21 December 1993, pursuant to the above agreement, by contents-certified mail. This document (the “Assignment Notice”) reached B on 22 December 1993.

In the meantime, on 7 December 1993, Y1 had loaned A 1,000,000 yen, and on the 10th of the same month Y2 had loaned A 3,000,000 yen. Here too, notices purporting to have assigned the same payment claim A held against B to each of Y1 and Y2 had been sent out by A to B, but both reached B after the Assignment Notice from X and A. 
Since, due to inability to ascertain the obligee under these circumstances, B made a deposit {with the Legal Affairs Bureau} of over 2,920,000 yen, X sought a declaration of X’s right to the return of the deposit money as against Y1 and Y2, whereupon YY filed a counterclaim against X, seeking rescission due to a fraudulent act with respect to the Assignment Notice.

In the first instance, X’s claim was denied and YY’s counterclaim was sustained. In the court of second instance, X asserted the following: “An assignment notice with respect to assignment of a claim, is nothing more than a notice of a concept, the purpose of which is fulfilling the requirement to assert the assignment of a nominative claim against third parties. It follows that, if the issue is the existence of a fraudulent act with respect to the assignment of a claim, then a decision should be made as to whether the conditions for the actual juristic act of claim assignment exist, and the assignment notice, which amounts to no more than a mere requirement for assertion against third parties, should not be treated as the subject of the decision. It should be remembered that that the registration of the transfer of real estate, which is a requirement for assertion against third parties, is not itself regarded as constituting a fraudulent act.” However, X's appeal was again dismissed in the second instance, where it was determined that: “The registration of a transfer of real estate, which is a requirement for assertion against third parties, is not itself regarded as constituting a fraudulent act due to the act of applying for registration having a strong nuance of a public law act requiring a defined administrative act from an administrative agency, and at private law too, registration of real estate rights or a change in the same is nothing more than an act having an aspect of fulfilling requirements for assertion against third parties.  In contrast however, notice to the obligor on assignment of a claim is a purely private legal act, and in the relationship with the obligor, it forms, along with the consent of the obligor, an essential requirement, after which a change of obligee may be asserted against the obligor, and in the sense that this allows the relevant claim to conclusively escape the transferor’s liability assets, it has a function greater than fulfilling requirements for assertion in relationships with third parties. In this way, because registrations of transfers of real estate and notices of claim assignment differ in nature, even if fraud is rejected in regard to registrations, this does not prevent reaching the above conclusion in regard to the notice of claim assignment.”

X filed a final appeal in response. In a unanimous opinion the Second Petty Bench of the Supreme Court, reversed the lower court’s decision and rescinded the decision at first instance, before acknowledging X's claim and dismissing YY’s counterclaim.

[Summary of Decision] 

“When an obligor has assigned its own claim against a third party, it is proper to interpret the notice of claim assignment bearing a fixed date given by the obligor as not being subject to the exercise of an obligee's right to rescind an obligor’s fraudulent act. Indeed, the subject of an obligee's right to rescind an obligor’s fraudulent act is any act with the objective of reducing the obligor’s assets, and since the act of assigning a claim and the notice of assignment regarding the same are separate acts in the first place, the latter being nothing more than an act giving rise to the effect whereby the obligor can begin to assert the assignment of the claim against a third party, and since it is not the case that this act of claim assignment, or the causing of the effect of claim assignment, takes place at the time of the notice of assignment, when the act of claim assignment itself does not constitute a fraudulent act, separating the assignment notice given with respect to the same and treating it alone as a fraudulent act, then recognizing the exercise of the obligee's right to rescind the same as the obligor’s fraudulent act could hardly be called proper” (See Imperial Supreme Court decision, 30 October 1917, Case No. 538(o) of 1917, Minroku Series. 23: 1624, Supreme Court, First Petty Bench decision, 24 January 1980, Case No. 730 (o) of 1979, Minshu Vol. 34 No. 1: 110).
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